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QCA Position: 
 
ICE, FCA, MCAA, SMACNA and TAUC believe Congress should repeal Section 511 of the Tax Reconciliation Act (P.L. 109-222: 
H.R. 4297) as soon as possible.  It is widely recognized by public and private sector procurement officials as badly flawed fiscal policy that 
also is a tremendously inefficient drain of resources on agency procurement budgets – far exceeding any gain the Treasury would post by 
deputizing large Federal, state and local procurement agencies to act as tax collectors on IRS’s behalf.  Repeal is essential now, even 
though the new tax will not take effect until 2012, public agencies must undertake significant advance planning and extensive payment 
system reprogramming now to make sure they are in compliance in 2012. 
 

Issue: 
 
A new tax law enacted in 2006 contained a last-minute requirement that federal, state, and local governments withhold 3% from payments 
for goods and services to all firms to guard against possible business tax evasion by just a few. The law:  
·  Requires tax withholdings of 3% on all government payments for products and services made by the federal government, state 

governments, and local governments with total annual contracts of $100 million or more – construction contracts included. 
·  Imposes significant unfunded administrative costs and information reporting requirements on governments and companies – the costs of 

which will far surpass in expense any perceived gains in IRS revenue collection.  
·  Will apply to all contracts beginning January 1, 2012 
·   Is estimated to provide a one-time federal revenue windfall of $6 billion in 2011, solely due to accelerated tax receipts, and an additional 

$1 billion (total) from 2012 to 2015, from improved tax compliance.  This non-dynamic scoring does not account for the far greater 
administrative expense of the new procedures and the added finance costs that will be incurred to cover the payment withholding. 

·  At the request of the QCA, IRS’s initial regulations have ruled that the withholding can not be passed through from prime 
contractors to subcontractors.   However, the regulatory revisions to make sure that payment withholding does not flow-down to 
subcontractors may be beyond the scope of IRS and covered public agencies to police.  IRS has also limited the harmful effect of the 
withholding, by proposing to apply it only to invoices of $10,000 or more.  Still, the best limitation on the law is outright repeal. 

 
This far-reaching new requirement was hastily inserted  into the Tax Reconciliation Act of 2005 that was enacted in May 2006. Though 
different versions of this type of provision had been discussed generally over previous years, the new requirement was not fully vetted in 
hearings before the measure was added to the conference committee bill. Supporters of this law argue that imposing withholding on non-
wage payments made by Federal, State and local governments would improve taxpayer compliance, reduce the prodigious “tax gap,” and 
promote fairness in the tax system.  However, those purported advantages are far outweighed by the costs and unfairness of transferring the 
IRS tax collection responsibility to Government agency procurement functions and tax compliant businesses. 
  

Key Points: 
 
·  The withholding provision harms all tax compliant businesses in an attempt to ferret out the relatively fewer tax delinquents. It forces 

companies to provide the federal government with an interest-free loan for advance payment of taxes that may not be due at the end of 
the year.  

·  The 3% withholding critically affects company cash flow in the construction industry where pretax profit margins rarely meet or 
exceed 3%. The withholding is based on gross revenues from contract payments, and has no relationship to a company’s actual taxes 
due. 

·  The measure contradicts well-established procurement and Federal Prompt Payment policies, which allow retainage or other payment 
withholding only for specific causes and non-performance on the project.  Agency procurement functions will be harmed by added tax 
collection burdens, as fair cash flow on projects promotes successful project completion. 

·  The costs to Federal, State, and local governments to aid IRS tax collection will be substantial and the process of returning the funds 
to the Treasury and then having the prime contractor redeem the funds at some later point will be massively complex if not outright 
impossible to administer.   The Defense Department recently estimated that the measure would cost DoD alone some $17 billion to 
administer over 5 years 

·  There are many other better, fairer and less expensive ways to achieve the same ends without the manifold inequities of the 3% 
withholding law.  Quick regulatory implementation of The Contractors and Federal Spending and Accountability Act, checking 
prospective contractors’ legal compliance is chief among them, along with legislative measures to close the tax gap attributable to 
Misclassified independent contractors, and legislative and regulatory proposals to require certifications of tax compliance as a 
condition of public contract award. 
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Status of Repeal 3% Withholding on Government Contracts Legislation 
 
S.292  
Title:  A bill to repeal the imposition of withholding on certain payments made to vendors by government entities.  
Sponsor: Sen Specter, Arlen [PA] (introduced 1/21/2009)      Cosponsors (8)  
Related Bills: H.R.275  
Latest Major Action: 1/21/2009 Referred to Senate committee. Status: Read twice and referred to the Committee on Finance. 
 
Sen Bennett, Robert F. [UT] - 1/26/2009 
Sen Burr, Richard [NC] - 4/21/2009 
Sen Chambliss, Saxby [GA] - 1/21/2009 
Sen Inhofe, James M. [OK] - 1/21/2009 
Sen Isakson, Johnny [GA] - 1/21/2009 
Sen Roberts, Pat [KS] - 1/21/2009 
Sen Vitter, David [LA] - 1/21/2009 
Sen Voinovich, George V. [OH] - 1/21/2009 
 
H.R.275  
Title:  To repeal the imposition of 3 percent withholding on certain payments made to vendors by government entities.  
Sponsor: Rep Meek, Kendrick B. [FL-17] (introduced 1/7/2009)      Cosponsors (32)  
Related Bills: S.292  
Latest Major Action: 1/7/2009 Referred to House committee. Status: Referred to the House Committee on Ways and Means. 
 
Rep Alexander, Rodney [LA-5] - 4/30/2009 
Rep Altmire, Jason [PA-4] - 4/2/2009 
Rep Arcuri, Michael A. [NY-24] - 4/30/2009 
Rep Bachmann, Michele [MN-6] - 3/30/2009 
Rep Berkley, Shelley [NV-1] - 3/23/2009 
Rep Bishop, Rob [UT-1] - 4/30/2009 
Rep Bishop, Timothy H. [NY-1] - 4/30/2009 
Rep Blackburn, Marsha [TN-7] - 3/30/2009 
Rep Boozman, John [AR-3] - 4/23/2009 
Rep Braley, Bruce L. [IA-1] - 3/23/2009 
Rep Broun, Paul C. [GA-10] - 4/30/2009 
Rep Duncan, John J., Jr. [TN-2] - 4/30/2009 
Rep Foxx, Virginia [NC-5] - 4/23/2009 
Rep Graves, Sam [MO-6] - 3/9/2009 
Rep Herger, Wally [CA-2] - 1/7/2009 
Rep Herseth Sandlin, Stephanie [SD] - 4/30/2009 
Rep Jenkins, Lynn [KS-2] - 4/23/2009 

Rep Latham, Tom [IA-4] - 3/16/2009 
Rep LaTourette, Steven C. [OH-14] - 4/30/2009 
Rep Manzullo, Donald A. [IL-16] - 4/30/2009 
Rep Marchant, Kenny [TX-24] - 4/30/2009 
Rep McHugh, John M. [NY-23] - 1/26/2009 
Rep Michaud, Michael H. [ME-2] - 4/30/2009 
Rep Paul, Ron [TX-14] - 4/1/2009 
Rep Pallone, Frank, Jr. [NJ-6] - 4/30/2009 
Rep Paul, Ron [TX-14] - 4/1/2009 
Rep Rohrabacher, Dana [CA-46] - 4/1/2009 
Rep Royce, Edward R. [CA-40] - 4/23/2009 
Rep Schock, Aaron [IL-18] - 3/30/2009 
Rep Sestak, Joe [PA-7] - 4/30/2009 
Rep Simpson, Michael K. [ID-2] - 4/2/2009 
Rep Towns, Edolphus [NY-10] - 4/30/2009 
Rep Westmoreland, Lynn A. [GA-3] - 4/30/2009 
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